reported and recorded so that repairs could be timely accom-
plished in fact existed.  Some proof must be forthcoming that
defects affecting safety existed but were not being reported
or recorded prior to the time the inspector issued the cita-
tion on January 8, 1986.

The petitioner's proof that prior reportable equipment
defects existed consists of the inspector's testimony that
the condition of the equipment as he found it indicated a
need to use a check-list, his assertion that since he found
many defects which needed attention during his inspections,
it was obvious that they were not being reported, recorded,
or corrected, and his testimony that he talked to "just about
all,of the mobile equipment operators on the property and was
informed that these defects had existed for a long time" (Tr.
106; 98; 101).  The inspector also testified that even though
the check-list forms were available to the respondent on
January 8, 1986, they were not being used because the equip-
ment operators were not reporting any equipment defects (Tr.
105).

As indicated earlier, none of the equipment operators
were called to testify in this case.  It seems to me that
these operators would be the best evidentiary source concern-
ing equipment defects, the length of time that they existed,
and the fact that they were being reported or not reported,
recorded or not recorded, or ignored.  The inspector suggested
that the equipment operators were intimidated and instructed
to operate the equipment with known defects.  However, there
is a total lack of evidence in the record to support these
conclusions.  Further, since such charges raise the possibil-
ity of section 110 (c) violations, it seems to me that if the
inspector had any evidence that operators were instructed to
operate equipment with known safety defects that were in viola-
tion of any mandatory safety standards, he had an obligation
to report this so that MSHA could pursue the matter further.
There is no information that this was done.  Although peti-
tioner's counsel expressed some reluctance about identifying
the source of this information, she could have subpoenaed the
equipment operators to testify about their knowledge of any
safety defects, but she did not do so.

Another available evidentiary source to establish the
existence of reportable equipment defects prior to the issu-
ance of the citation on January 8, 1986, is MSHA's computer
print-out listing prior violations.  However, petitioner's
counsel did not pursue this during the hearing, and she
failed to provide any further information with regard to the
prior violation of section 56.9001 which was issued on
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